














Foreign Exchange
and Cross-Border Transactions

Case 49 is an example of a well-known scam whereby a
customer advertising goods or services for sale over the
internet receives a response with an offer considerably

in excess of the asking price.

The offer is accepted and a cheque arrives, often followed
shortly afterwards by a request for the excess funds to be
transferred elsewhere. The customer complies with the
request and/or withdraws the funds and the cheque is
later dishonoured leaving an overdraft in the customer’s

account.

New Zealand banks usually impose a hold period on foreign
cheques. After the end of the hold period, the cheque is less
likely to be dishonoured but, as in this case, dishonour is
still possible. With scams of this kind in mind, it is extremely
important that banks give very clear advice to customers
seeking to deposit a foreign cheque so that they know that
even if access to the funds is permitted after the hold period,
there can still be a risk of dishonour and it is the customer

who is expected to carry this risk.

Another common cause of complaint is the time taken
for transferred funds to reach an overseas destination.
Generally speaking, a New Zealand bank transferring
funds overseas on behalf of a customer has only limited
responsibility for the transfer once it has left New Zealand
and none at all once it has left the bank to which it was
directed in the first instance. In case 50 the bank accepted
responsibility for mislaying the transfer but unfortunately

administrative deficiencies within the banking system
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meant that the customer was not advised of the delay
in time to take remedial steps. Similarly in case 51 the
delays and difficulties were caused by the bank’s failure

to read the customer’s instructions.

Recent volatility in the New Zealand dollar has led to a
number of complaints about exchange rate losses, where
customers converted foreign currency into New Zealand
dollars or vice versa only to find that if they had waited a
little longer, the rate would have been more favourable.
Movements in exchange rates can be unpredictable. Even
the prediction of exchange rate trends involves a good
deal of uncertainty and is a specialist task. Local branch
staff cannot be expected to advise customers on exchange
rate matters and in particular, as illustrated by case 52,
they cannot be expected to volunteer advice on currency

fluctuations.

The business of converting funds from one currency to
another can be even more complex when it is a question
of the exchange rate applied to transactions made
overseas using a New Zealand credit card. The credit
card organisations, such as Visa and Mastercard are not
members of the Banking Ombudsman scheme, and |
cannot consider complaints about them. In case 53,
all | could do was to satisfy myself that the rate given
to the customer was that provided by the credit card
organisation. | could not go further to determine why
this rate appeared to be out of line with other rates at
about the same time.



Mr R sold his car on a website. He

deposited the cheque using the bank’s

standard foreign cheque deposit form.
The bank put the funds on hold for 30
days. Six weeks later the bank was notified

that the cheque was counterfeit.

cASE 49

Mr R advertised his limited edition car for sale on an
internet website. He received an expression of interest
from a Mr X in England, who said that he would like to
buy the car for a client in Nigeria. The price that Mr X
offered was €8,000 (NZ$15,822). As the car would have
been expected to sell for approximately $9,500 in New
Zealand, Mr R decided to accept the offer. Mr X sent a
cheque, and it was agreed that the car would be shipped

once the bank had cleared the funds.

Mr R deposited the cheque using the bank’s standard
foreign cheque deposit form. The bank gave him a copy
of the form to take with him and, in accordance with its
standard practice, put the funds on hold for 30 days.
When the holding period expired, Mr R proceeded to draw
down the funds and spend the money. Six weeks later
the bank was notified that the cheque was counterfeit. It
accordingly dishonoured the cheque and notified Mr R,
whose account was placed in overdraft for the amount
of $15,492. He advised the bank that he was unable to
pay this debt.

A complaint was brought to me by Mr R on the basis that,
when he had deposited the foreign cheque, the bank had
not advised him that it might be dishonoured at a date
beyond the 30 day holding period. He assumed that once

he was able to draw on the funds they were clear funds.
He claimed that he was not specifically told by the bank
to read the terms and conditions on the foreign cheque
deposit form he had signed. He also expressed concern
that two months had elapsed between the deposit date
and the date on which he became aware that the cheque

was invalid.

The bank accepted that Mr R had been the target of an
international scam and felt sympathetic towards him, but
was of the opinion that he bore the risk of any dishonour
of the cheque. It said Mr R should have read the terms and
conditions when he signed the foreign cheque deposit
form. On the other hand Mr R felt that that the bank
officer ought to have warned him, when he deposited the
cheque, that it could still be dishonoured after the 30 day
hold period and that if it was dishonoured, he would be

liable to repay the amount of the funds withdrawn.

It seemed to me that there was a degree of merit in Mr R’s
case. As the bank was prepared to discuss the possibility of
a negotiated settlement, | spoke with both parties. As Mr R
still had the car, we eventually agreed that he should sell it
in New Zealand and pay the proceeds to the bank, in return

for which the bank would write off the remaining debt.
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Mr M made a money transfer. He was

dissatisfied with the way in which he

was treated by bank staff when he

initiated the transfer, which then went

astray.

 cASE 50

Mr M occasionally buys and sells Indian shares. To
secure the best possible interest rates on his money,
he maintained both a New Zealand bank account and
an overdraft facility with his broker in India. When he
bought Indian shares he would use the Indian overdraft
facility and then repay it by transferring funds from his

New Zealand account.

The complaint centred around a particular international
money transfer which Mr M made in October 2005. He
was dissatisfied with the way in which he was treated
by bank staff when he initiated the transfer. To make
matters worse, the transfer then went astray, and the
bank needed thirteen days to locate it and to try to pay the
funds into the Indian overdraft facility, which the Indian
broker had cancelled in the meantime because of the

delay in payment.

When Mr M complained to the bank, he was not satisfied
with the explanation it gave, and made a formal complaint

to my office.

My investigation confirmed that there had been
deficiencies in the way that Mr M was dealt with in the
local branch of the bank, but the bank had addressed
these during its own investigation, and had offered an

apology which Mr M accepted.
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I also found that the transfer was initially sent to the
wrong bank four days after Mr M authorised it. The bank
discovered the mistake the day after the transfer had
been sent. Although one part of the bank was aware
of what had gone wrong and started to correct it, it did
not act with appropriate urgency. In the meantime Mr
M, knowing that his Indian broker had not received the
transfer, made enquiries of his local branch manager, who
was unable to locate it. Mr M then took up his complaint
with the New Zealand bank’s complaints department.
On the very same day on which the New Zealand bank
finally located the transfer, the funds were deposited to
the Indian bank account. Unfortunately, this was one day
too late to stop the Indian broker from cancelling Mr M’s

overdraft facility.

This complaint was eventually resolved when the bank
accepted my recommendation that it should pay Mr
M $500 in compensation for inconvenience suffered.
The bank also undertook to write to the Indian broker
explaining why Mr M’s funds had been delayed, and
proposing that, under these circumstances, the overdraft
facility could appropriately be reinstated. However,
should the overdraft facility not be reinstated, the bank
agreed to pay Mr M a further $500. Mr M also accepted

my recommendations.



The bank received Mr and Mrs B’s
Instructions requesting the transfer of
$100,000 from their bank account to
bank A for a specified account in the

name of bank B, a bank in a different

country. The transaction failed.

CASE 51 If a bank fails to comply with a clear instruction...

Mr and Mrs B live overseas, but have accounts with a bank
in New Zealand. In early 2006 Mr B emailed the bank,
asking about the fees and charges for a funds transfer out
of New Zealand. The bank emailed a reply and attached

an international funds transfer form.

A month later the New Zealand bank received Mr and
Mrs B’s written instructions requesting the transfer of
$100,000 from their bank account to bank A in the USA
for a specified account in the name of bank B, a bank in
a different country. On the same day the bank bypassed
bank A and processed the payment directly to bank B,
using its own system that automatically directed the funds
through the bank’s own correspondent banks in the USA

to bank B in bank B’s home country.

Two days later, the bank’s correspondent bank reported
that the funds had been returned because the bank B
account was “dormant”’ A week later, the New Zealand
bank received confirmation that the transaction had failed.
The bank made a second attempt to transfer the funds,
this time manually to the specified account with the USA

bank, and the transaction was successful.

Mr and Mrs B sought compensation from the bank for
the loss sustained due to the late arrival of the funds,
which were required for an investment. After making
enquires of its correspondent banks, the bank declined
to pay compensation because it believed that the ultimate

beneficiary was the same in each case.

After investigation by my office, | found that the bank had
misunderstood Mr and Mrs B’s instructions. While the
funds were intended for bank B, which was not domiciled
in the USA, the clear instruction was to pay them into
bank B’s own account with the specified bank in the USA.
There had been no instruction to send the funds to bank

B in the country where it was domiciled.

| proposed to recommend that the bank compensate Mr
and Mrs B for the direct loss suffered as a result of the
delay in transmission of the funds, together with a sum
of $500 for inconvenience. Both parties accepted my

proposed recommendation.
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Dr Q and her husband had savings

they wanted to convert to New Zealand

dollars. She did not realise that the New

Zealand dollar was at a peak against

the Australian dollar.

 cAsE 52

Dr Q and her husband moved to New Zealand from
Australia in December 2005 to take up positions as doctors.
They brought their savings in the form of an Australian
dollar bank draft, with the intention of converting it into
New Zealand dollars.

On 9 December 2005 Dr Q visited a suburban branch of a
New Zealand bank, where she approached the enquiries
counter. She was then passed on to a person who she
took to be a foreign currency adviser, but was in fact a
member of the general branch staff.

Dr Q spoke with the presumed currency adviser for some
time. She was told that the funds could not be immediately
credited to her account, and was also advised about the
fees to be charged and the time frame for the transfer. Dr
Q did not ask any questions about currency conversion
rates. She was then taken to a third staff member, who
opened a deposit account for the funds.

Approximately four weeks later the bank phoned Dr Q,
advising that the exchange rate was A$0.9267 against
the New Zealand dollar, and asked whether that was
acceptable to her. Dr Q then authorised the conversion.
Dr Q neither requested nor received any advice on how
foreign exchange markets might fluctuate. She did not
realise that the New Zealand dollar was at a peak against
the Australian dollar.

Three months later the New Zealand dollar had dropped 10
cents against the Australian dollar. Had Dr Q waited three
months to make her transaction, she would have received
NZ$20,000 more. At this point Dr Q accepted that her loss of
NZ$20,000 on the transaction was simply unfortunate.

Some time later Dr Q’s husband decided to transfer his
superannuation from Australia to New Zealand. In this
instance he was using another financial institution, whose
representative advised him not to transfer the funds until
the exchange rate was more favourable. This led Dr Q to
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think that her bank should have given her more advice,
and she lodged a complaint.

It is not good banking practice for non specialised bank
staff to volunteer advice on foreign exchange rates, as such
advice requires expertise they do not possess. If a customer
requests such advice, the appropriate action is to refer them
to a foreign exchange specialist or to suggest that they seek
outside advice. However, in this case there was no evidence
that Dr Q did anything other than request the bank to open an
account to deposit the funds, and bank staff could not have
been expected to refer her to specialist advice.

Dr Q is an educated person with experience of international
travel and travel-related currency conversions, and could
reasonably have been expected to know that foreign
exchange rates do vary over time. | accepted that she
might not have been conversant with the particulars of
New Zealand currency fluctuations, but | considered that
she should have known enough to ask questions about
current trends in exchange rates, if she had required
such information. As it was, she merely asked the bank
to convert her draft into New Zealand dollars without
enquiring about the exchange rate, and the branch staff
followed her instructions.

Even if | had found the bank at fault for failing to volunteer
advice about exchange rate fluctuations, | could not have
been certain that Dr Q would have been able to wait three
months until (with the advantage of hindsight) the exchange
rate was more favourable. It would also not necessarily
have been apparent at the time of the transaction that the
exchange rate was at its most unfavourable.

| proposed to recommend that the complaint be withdrawn.
As Dr Q failed to respond to my initial assessment and
subsequent correspondence, | could only assume that she
had decided not to pursue the matter.



Mr C had a credit card. When he checked
his statement on his return to New Zealand,

he noted that the exchange rate applied

on one particular day differed significantly

from the rates on the two other days when

he had made purchases.

NI RE A limited investigation of an odd exchange rate

Mr C had a credit card issued by a New Zealand bank. He
used the card for purchases during a visit to Australia. When
he checked his credit card statement on his return to New
Zealand, he noted that the exchange rate applied on one
particular day differed significantly from the rates on the
two other days when he had made purchases. Upon further
checking, he concluded that the bank must have made a
mistake, since the rate in question was 3% less than official
rates published on the same day, including those published
by the Reserve Bank. He complained to his bank, which told
him that there had been no mistake, and that in any event
by the time the transactions came under the bank’s control
the conversion to New Zealand dollars had already been

made. Mr C then complained to me.

My investigation found that the standard terms and

conditions of Mr C’s credit card specified that the

exchange rate used would be the rate supplied by Visa
or MasterCard. This means that the cardholder agrees to
accept whatever rate is supplied by the card consortium,
irrespective of whether it corresponds to locally published
exchange rates. The investigation confirmed that the rate

used was that supplied.

| consequently concluded that, although Mr C had clearly
identified a discrepancy between the published data
on exchange rates and the rate supplied by the credit
card consortium to the bank, the bank had nevertheless
complied with the terms of its contractual obligations to

its customer, and | could not uphold the complaint.
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Insurance

While | occasionally receive complaints directed at the
decision of a bank-owned insurance company to decline
a claim, most insurance complaints are concerned
with the selling by bank staff of insurance policies to
their customers. This is an area of business where it is
particularly important to ascertain the customer’s needs
in order to provide the appropriate policy. In case
54, the bank’s standard policy was not appropriate for
the customer’s needs, and it is possible that there was
no available policy to meet those needs. However, it
seems the bank simply put in place the standard policy
without giving any thought to the religious and cultural
implications of such an approach.
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Mr and Mrs B are Muslims whose

religious beliefs require them to avoid

non Islamic commercial

insurance.

 CASE 52

Mr and Mrs B are Muslims whose religious beliefs require
them to avoid non Islamic commercial forms of insurance,
unless necessity dictates otherwise.They decided that loan
repayment insurance to cover the death of either of them,
or redundancy of the higher earner, met the standard of
necessity in this case. They sought cover for these events
only, and explained their religious position to the bank when
they applied for the insurance. A policy was put in place, with

premium payments beginning in February 2004.

The couple learned in October 2005 that they had been
given a standard policy including additional cover that
was not compatible with their beliefs. They immediately
cancelled the entire insurance package, seeking an inquiry
and reimbursement of their premiums paid over the

previous twenty-one months.

An internal review of their complaint undertaken by the
bank concluded that adequate information on the policy
had been provided to the couple and sufficient time (15
days) had been given to enable them to cancel the policy
at no cost. As Mr and Mrs B had received the benefit of
full cover for 21 months, the bank declined to refund their

premium payments.

Mr and Mrs B brought their complaint to my office. | found
that they had explained their particular insurance needs to
the bank, and had requested their personal banker to arrange
only their two needed forms of cover. | considered that the
bank should have understood that the standard insurance

policy would not meet their specific requirements.

Although Mr and Mrs B made an informed decision on their
insurance needs, the policy provided did not accord with
those needs.The bank effectively compromised the couple’s
informed decision required under the Code of Banking

Practice, and thus breached good banking practice.

forms of

The bank claimed that the policy provided was the only
package including cover for death and redundancy. It was
either unable or unwilling to exclude the unwanted forms
of cover from the policy in order to meet their more limited
needs.The issue was therefore whether the bank should
have disclosed to Mr and Mrs B that their expectation of
limited cover could not be met.

As a matter of administrative fairness, | found that the
bank should have warned Mr and Mrs B that the insurance
cover to be provided varied from that requested. However,
the insurance contract in question was easy to read and
understand, and the 15 day free look period granted to clients
complied with good banking practice and was relatively
generous. The couple had made a serious mistake in not
reading the insurance documents sent to them in February
2004 and in not seeking changes within the 15 day period.

To that extent there was a degree of contributory fault.

Ultimately | found that the bank had failed to treat the
couple’s religious beliefs with sufficient respect and had
thus caused them unnecessary offence and distress. When
it knew (and | was satisfied it did know) that standard
New Zealand financial products might be unacceptable
for religious reasons, it should have taken care to ensure
that Mr and Mrs B understood and accepted any deviation
from their original instructions. By supplying an insurance
policy that was not as requested and by not advising the
policy holders of this deviation, the bank did not follow
good banking practice. For their part Mr and Mrs B were
careless in not ensuring that the insurance contract met
their needs. | concluded that the bank should reimburse
them for premiums paid for the unwanted insurance
cover, and should also pay them $750 compensation for
distress and anxiety. The bank and Mr and Mrs B accepted

my recommendations.
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Miscellaneous

This section of the case note collection, more than any
other, illustrates the wide range of complaints that come
to the Banking Ombudsman, the difficulties that can be
encountered in investigation and sometimes the ingenuity

that is required to reach a resolution.

Case 55 illustrates a common misunderstanding that can
arise when guarantees are given in support of a family
member obtaining a home loan. Even if the amount of
the guarantee is limited to the amount of the loan, it is
often a guarantee of all the customer’s borrowing up to
that limit, not simply of the original home loan. In this
case the guarantors effectively ended up with liability for
their daughter and son-in-law’s credit card debt, which
they had never intended to guarantee. The case was in
fact resolved without the need to form an opinion on
its merits, but there is no doubt that the complainants
were legally responsible for a considerably wider range
of borrowing than they had anticipated.

Complaints involving banks and alleged breaches of
the Privacy Act are normally referred to the Privacy
Commissioner for resolution unless other issues are
intertwined with the privacy issue. In case 56, however,
the complainant was in a fragile state, and did not want to
be referred on to a second agency. Accordingly | agreed

to see if a resolution could be facilitated, and once the
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full circumstances of the complainant became apparent,

the facilitation was successful.

Case 57 also involves the handling of personal
information by a bank. In this case the bank failed to
advise a former customer that her information had been
used in fraudulent activities. This was clearly wrong, for
the reasons explained in the case note, and caused the

complainant considerable anxiety.

Case 58 was an unfortunate case where the customer
eventually had to accept that she had been deceived by her
partner, and had not been the victim of maladministration
on the part of the bank.

Finally, cases 59 and 60 are indicative of the wide
diversity of issues, languages and cultures that we meet
in complaint handling. The investigation of case 59
was conducted largely in Chinese with the assistance
of translation and interpretation services but even so, a
misunderstanding arose that was not corrected until late

in the investigation.

Case 60 involved not only poor banking practice and the
theft of funds but a complainant living on the other side
of the world, with all the problems associated with time

zones and language barriers.



In 1997 Mr and Mrs J gave a personal

guarantee to the bank in support

of a loan for their daughter and her

husband.The guarantee was limited to
$104,000. In March 2001 the bank lent
a further $30,000 to Mr and MrsT.

OV R =Nl An example of a facilitation resulting in the withdrawal of a guarantee complaint

In 1997 Mr and Mrs J gave a personal guarantee to the
bank in support of a loan it had made to their daughter
and her husband (Mr and MrsT). The guarantee was
limited to $104,000, which was the amount of the loan,
but not to the particular loan. It operated as a guarantee
of all Mr and MrsT’s borrowing up to $104,000.

In March 2001 the bank lent a further $30,000 to Mr and
MrsT. According to the bank, it had telephoned Mr J and

obtained his prior consent for the new loan.

In 2003 Mr and Mrs T sold their house and moved to
Australia. The proceeds from the sale of their house
were insufficient to repay their two loans. Approximately
$9,000 was left owing on the 1997 loan and $28,000 on
the 2001 loan.

Mr and Mrs J later paid the outstanding loan balances
for Mrand Mrs T.

Mr J then complained that the bank should not have
advanced the additional $30,000 to Mr and Mrs T in
2001. He said that he had not agreed to guarantee the
additional loan. Mr J asked the bank to reimburse him

for the approximately $30,000 he had paid to it.

After obtaining the bank’s report on the complaint, as well

as Mr and Mrs T’s consent to the release of information,

my investigator was able to explain to Mr and Mrs J that
the second loan advanced to Mr and MrsT in 2001 had
been to refinance other more expensive debt that they had,
mainly vehicle finance and credit card debt. Therefore,
it was arguable that the further loan was of assistance to
Mr and MrsT’s overall financial position at the time. It
was also noted that the bank had not at any time made
demand of Mr and Mrs J under their guarantee, and that
they had themselves decided to clear the outstanding
balances of Mrand Mrs T’s loans. It was also pointed out
to Mr J that if the Banking Ombudsman were to require
the bank to compensate him for part or all of the money
he had paid, the bank would almost certainly pursue Mr

and Mrs T for the amount of compensation involved.

Whilst Mr J remained sure that he had never agreed
to guarantee the second loan, he accepted the reasons
for the loan and said that, in the light of the further
information provided by the bank showing how the loan
monies had been used by Mr and Mrs T, he would not

take his complaint further.

The complaint was withdrawn on that basis.
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MrsT held accounts at her bank. Her

husband was the signatory to one of

these accounts. She also had another

joint account in her name and that of

her twelve year old disabled son. She

had not told Mr T about this.

CASE 56 A breach of confidentiality with severe consequences

MrsT held accounts at her bank. Her husband was the
signatory to one of these accounts. She also had another
joint account in her name and that of her twelve year old
disabled son. Mrs T was saving small amounts of money
from time to time to provide for her son’s future. She had
not told Mr T about this.

When Mr T went one day to withdraw money from the
account to which he was a signatory, he asked whether
MrsT had any other accounts. The bank officer advised
him of the account in the names of MrsT and her son,

saying that it had a balance of approximately $900.

Mr T, who suffered from severe depression, later became
very angry with MrsT, and demanded that she withdraw
the money from the account in her and the son’s name to
pay for dental work that Mr T wanted to have done. He
said that he no longer trusted Mrs T, and that she would
have to account to him for every dollar that she earned
and spent. Mr T made life at home very difficult for MrsT,

causing her considerable stress.

The bank apologised to Mrs T for the breach of

confidentiality, and offered compensation of $600 to
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enable her to open an account with a different bank for her
son. Mrs T did not consider this adequate compensation,
and complained to my office. She said that the restrictions
now put on her would make it impossible to open another

account.

After discussion with Mrs T and the bank, my investigator
negotiated an increased offer from the bank. The bank
agreed to reimburse the $900 that had been in the account
before MrT learned of its existence, and to pay MrsT
an additional $2,000 for the considerable stress and
inconvenience caused to her. In settling on this sum, the
bank acknowledged that the consequences of the breach of
confidentiality for Mrs T, because of her difficult domestic
situation, had been particularly severe. She had lost her
husband’s trust, and the consequences of this might well
weigh adversely on her life and their relationship into the
future. For these reasons, a substantial compensatory

sum for inconvenience was appropriate.

The complaint was eventually settled on this basis.



Mrs G discovered by accidentthata
dishonest employee of her former
bank had misused her account
to fraudulently take out a loan.

She was greatly concerned.

CASE 57 Identity theft

Completely out of the blue Mrs G received a bank
statement from a bank where she had been a customer
at some time in the past. When she made enquiries of the
bank she was advised that it had been sent to her in error.
The bank had discovered that, after she had changed to
another bank, a dishonest employee had used her details
to fraudulently establish a loan in her name. Mrs G was
horrified. After the complaint had been considered
through the bank’s internal complaints process, without

satisfying Mrs G, she referred it to me.

Mrs G expressed anxiety that she had discovered the
fraudulent activity only by accident. The bank’s immediate
reaction had been that, because the employee had been
caught, Mrs G did not need to know that she had been
unwittingly involved. Mrs G explained to my investigator

that a significant part of her complaint was that the

bank had not contacted her to advise that her personal
information had been misused. She was worried that
the offender’s activities could have extended beyond
the bank, and that her personal information could have
been misused in contexts not yet known to her. Knowing
nothing about the offender and the circumstances of the
offence, she even had concerns about her personal safety

and that of her family.

The bank had not, initially, understood this aspect of the
complaint. Once it was explained, the bank had a better
understanding of the stress experienced by Mrs G, and
offered compensation of $500. Although Mrs G did not
agree, | was of the view that the amount of compensation
was reasonable on the basis of what she had told me, and

discontinued my investigation on this basis.
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Ms Z sold her car. Her partner undertook

to deposit cheques into her account,

using her Eftpos card at one of her
bank’s ATMSs. According to the bank, the
envelopes in the bank’s ATM contained

neither cheques nor cash.

(OFNSY=R I All is not fair in love and war

Ms Z had decided to sell her car to a particular buyer.
Her partner arranged the sale and agreed to receive the
payments from the purchaser in the form of cheques
made out to cash. He undertook to deposit them into
her account, using her Eftpos card at one of her bank’s
ATMs. The funds were paid over a six day period in three
separate deposits totalling $16,500. The last deposit was
on 25 January of the year in question.

Once deposited into Ms Z’s account, the funds were
immediately available for her use. Ms Z used more than
$8,000 of the transferred funds. On 26 January — one day
after the third and final deposit — the bank reversed the
$16,500 credit, leaving Ms Z’s account $8,557 overdrawn.
According to the bank, the envelopes deposited in the

bank’s ATM had contained neither cheques nor cash.

Ms Z maintained that her partner had deposited the funds
into the ATM, and that the bank had lost them. When the
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bank would not accept this claim, she drew her complaint

to the attention of my office.

To help establish the factual basis of the complaint, the
bank made use of security camera footage, and was able
to establish beyond reasonable doubt that the envelopes
had contained neither cash nor cheques.This information
was included in a report prepared by the bank, which was
sent to Ms Z for comment. Ms Z eventually contacted my
investigator, and explained that she now accepted that
her partner had invented the entire story about the sale
of the car. She was satisfied that he had deceived her in
this way to gain possession of her car and to make use

of the funds deposited into her account.

Ms Z apologised for the inconvenience she had caused,

and withdrew her complaint.



MrT‘s company had taken over alease

from a previous owner. He made a rent

payment into the landlord’s account,

but due to a bank error the transaction

was not completed.

 CASE 59

Mr T operated a business in Auckland. It appeared that
in January 2004 his company had taken it over from a
previous owner and had been assigned the lease of the
business premises. On 5 January 2004 Mr T made a rent
payment into the landlord’s account, but due to a bank
error the transaction was not completed and the funds
were returned to Mr T’s account.

On 14 January the landlord issued a final warning to Mr T,
stating that if he did not pay the outstanding rent, he could
be evicted from the premises. The warning referred to the
non-payment of the rent, and also to alleged breaches of
the terms of the lease in 2003. A week later Mr T and his

family were evicted.

Mr T complained to the bank, seeking reimbursement
of $5,705 for all losses associated with the eviction. The
bank accepted that it had erred in not paying the rent into
the landlord’s account, but was not prepared to accept
full responsibility for the eviction. It claimed that other
factors must have contributed, because failure to make
one rent payment would not normally cause a landlord

to evict a tenant.

It became apparent during my investigation that the
business relationship with the landlord was complicated.
The assignment of the lease had not in fact been completed
at the date of the eviction, and although the landlord was
aware that Mr T was in the process of taking over the lease,
he was clearly uncomfortable with this situation. It appeared
that tension between the predecessors in the business and
the landlord had contributed to the seriousness with which
the landlord viewed Mr T’s failure to pay rent. Although
there was a suggestion that the landlord had written to Mr
T on 14 January, advising him that the rent had not been
received, this letter could not be located.

| found that the bank’s error was the immediate cause of
the landlord’s decision to evict Mr T, but that the irregular
relationship and Mr T’s failure to contact the bank after he
received the landlord’s letter of 14 January had contributed
to the events. If it had not been for this background, an
eviction for a failure to make one rent payment would
have been less likely. | proposed that the bank reimburse
Mr T for 70% of his costs ($3,993 plus interest), in addition
to paying $500 in recognition of the inconvenience caused

to him by the eviction.

When my assessment was accepted by Mr T but rejected
by the bank, | had to make a recommendation on the
matter. It was at this juncture that | identified a significant
factual misunderstanding that had occurred due to the
mistranslation of information provided by Mr T. Mr T had
since 2003 actually been the director of the predecessor
business, as well as a director of his own company, and was
thus personally responsible for ensuring that the terms of the
lease were observed. | found that this fact lent weight to the
bank’s argument, as Mr T would then have been responsible
for the earlier breaches of the lease agreement.

If there had been no tension between the business (of
which MrT was at all relevant times a director) and the
landlord, it is unlikely that eviction would have occurred so
promptly. However, it remained significant that the eviction
notice was issued so soon after the error that a causal
link must be inferred between the eviction and the bank’s
failure to process the payment correctly. | recommended
that the bank pay 50% of the costs incurred by Mr T, in
addition to $250 compensation for inconvenience. Both
parties accepted my recommendation.
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Mrs B’s application for New Zealand

residency was declined. When she

contacted her New Zealand bank, it had

closed her account, after transferring

her funds to an overseas agency. All

funds in the account had disappeared.

 cASE 60

Mrs B had intended to emigrate with her family from a Baltic
state to New Zealand, and used an agency based in another
Baltic state to assist with her application. In May 2003, in
anticipation of her emigration, a New Zealand bank account
was opened by the agency on her behalf. Later that month
the agency transferred NZ$57,007.78 directly into her New
Zealand account. Two months later she gave the agency
a further 65,000 in cash to deposit into the New Zealand
account, although it appears that only about one sixth of

this amount was actually deposited.

Unfortunately for Mrs B, her application for New Zealand
residency was declined. She subsequently contacted the
New Zealand bank, requesting it to transfer her funds

back to her country of origin.

The bank replied that her New Zealand account had been
closed, with the funds having been forwarded at her request
to a bank account in the Baltic state where her agency was
based. The funds had been forwarded to a company account
sounding similar to the account from which she had made

her original transfer to New Zealand.

Mrs B complained that she had authorised neither the
transfer of funds nor the closure of her New Zealand account.
Furthermore, she had not received any of the transferred
funds. She was not satisfied with the bank’s response to her

complaint, and complained formally to my office.

My investigation into Mrs B's complaint revealed both that the
bank had made some errors and that the emigration agency

had apparently misappropriated some of her funds.

From the outset the bank had not followed good banking

practice. Because Mrs B had not entered New Zealand,
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the bank account must have been opened on her behalf
by a third party. There was no record of who opened her
account, and the bank had mislaid all documentation

relating to this.

The address for the account was a New Zealand address,

and was therefore not Mrs B’s residential address.

The bank had received a letter dated 12 November 2003,
supposedly from Mrs B, requesting the closure of her
account and the transfer of funds to an account in the Baltic
state where her agency was based. A close examination
showed that the letter, had been notarised and the
notarisation was dated two months previously, 12 October
2003. This would mean that the letter was notarised two
months before it was written — an impossibility. Although
the discrepancy in dates could conceivably have been a
simple typing error, it should have been detected by the
bank. Payment of the funds should have been deferred

until a new notarised letter had been received.

| found that the bank had failed to identify its customer
properly when opening her account, and later accepted a
deficient instruction to close the account and transfer the
funds out of New Zealand. On this basis | recommended
that the bank should refund the amount transferred out
of the account, and should also reimburse some of Mrs
B’s costs. She should also receive compensation for the
inconvenience she had suffered. The bank and Mrs B
accepted the settlement | had recommended, with the

bank paying her compensation in excess of $80,000.



Banks participating in the scheme
as at 30 June 2007

ANZ National Bank Ltd (ANZ and the National Bank of New Zealand)
ASB Bank Limited

Bank of New Zealand

Citibank NA

HSBC Limited

Kiwibank

Rabobank New Zealand Limited

TSB Bank Limited

Westpac
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